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Defining “In Consultation With” for City
Auditor Appointment

OVERVIEW

Under consideration for the baliot language pertaining to appointment of the City Auditor
are the following options:

1. The City Auditor shall be appointed by the City Manager, in consultation with the
Audit Committee, and confirmed by the City Council.

2. The City Auditor shall be appointed by the Audit Committee, in consultation with
the City Manager, and confirmed by the City Council.

3. The City Auditor shall be appomted by the Audit Comxmttee and confirmed by
the City Council.

We recommend consideration be given to putting definition to the clause “in consultation
with.” This could be accomplished by amending the proposed Charter language or
alternatively, including such language in the Municipal Code.

Any or all of the following steps, which were implemented for the very recent City
Auditor recruitment and selection, should be considered:
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“In consultation with” is to be defined as foliows:

-Review of job description for City Auditer, RFQ for recruiting firm and
recruitment materials.

(Note: This was done by the Audit Committee for the recent process.)

-Ongoing communication with the recruiter and CQO throughout the process.
(Note: Councilwoman Toni Atkins was designated this responsibility by the Audit
Committee for the recent process.)

-Representation on the screening and interview panels and/or independent interview
process.

(Note: For the recent process, the IBA served on the initial interview/screening panel and
Audit Committee members interviewed the final candidates.)

-Opportunity for timely input to appointing party on final selection. .

((Note: For the recent process, Jay Goldstone, COQ, solicited input from Audit
Committee members following the interviews.)

These steps were effectively utilized in the recent recruitment and selection of the new
City Auditor, whereby the Mayor appointed the City Auditor with participation by the
Audit Committee as was designated in the attached “Mayor’s Statement of Operating
Principles - Item 5.” These Principles were put into place by the Mayor in early 2007 in
recognition of the importance of involving the Audit Committee in such acttvities for the
interim period prior to ballot changes and can serve as a model for the future. Such steps
should be considered for inclusion in option 1 and may want to be considered in the
reverse for option 2.

“ | /
Ardud Tegt -
Andrea Tevhn
Independent Budget Analyst

Attachment



EXHIBIT “A”

STATEMENT OF OPERATING PRINCIPLES

WHEREAS the City Charter provides for an Auditor and Comptroller to perform those
functions related to the City’s fiscal affairs specified in the City Charter;

WHEREAS the Auditor and Comptroller is to perform those functions under the direction of
the Mayor except as otherwise specified in the existing City Charter;

WHEREAS the Mayor believes that it is important for the financial integrity of the City for
the Auditor and Comptroller, consistent with his responsibilities under the existing City Charter, to
perform the internal audit function on an independent basis working not only with the Mayor’s
Office, but also with the Audit Committee recently established by the City Council to provide
independent oversight over financial matters (the Auditor and Comptroller or his designee with
responsibility over the internal audit function is referred to herein as the “Internal Auditor™);

WHEREAS this Statement of Operating Principles shall apply during the interim period
prior to revision of the City Charter (the “Interim Period™);

Accordingly, the Mayor hereby sets forth the following operating principles:
1. The Internal Auditor, in the exercise of his internal audit function, 1s directed

periodically and more frequently as necessary to communicate directly to and consult with the
Audit Cornmittee and to be responsive to its requests for information consistent with the Audit

. Commitiee’s oversight responsibilities with respect o the internal audit function. Such

communication shall take place at the initiative of the Internal Auditor or of the Audit Committee.

The Internal Auditor shall have the responsibility to inform the Audit Commiittee if he believes his
independence is being compromised.

2. During the Interim Period, the Internal Auditor’s internal audit function shall focus

on financial reporting, completion of the City’s CAFRs for fiscal years 2003 through 2007, and the
City’s internal controls over financial reporting.

3. The Internal Auditor shall prepare an Annual Audit Work Plan consistent with the
foregoing paragraph as part of the internal audit function after consultation with and taking into
account the recommendations of the Mayor and the Audit Committee, including prioritization of the
workload according to available resources and budget. The Internal Auditor shall resolve any
differences through the exercise of his independent professional judgment.

4. The Internal Auditor may consult as appropriate with the City Council or its
designees, such as the Independent Budget Analyst, or the City Atiorney.

5. The Mayor shall direct the Auditor and Comptroller to select as the Internal Auditor,

with the participation of the Audit Committee, a person with professional qualifications as an
internal auditor. '

ATTACHMENT



_ 6. To the extent that the Internal Auditor is not the Auditor and Comptroller as
* described in Section 39 of the City Charter, the Internal Auditor may be dismissed by the Auditor

and Comptroller, subject only to a right to appeal to the Audit Commiitee to overturn the dismissal -
decision. '

7. The Auditor and Comptroller, in consultation with the Audit Committee, shall
evaluate the performance of the Internal Auditor and shall consult with the Audit Committee with
respect to the budget and compensation of the Internal Auditor.

APPROVED: JERRY SANDERS, Mayor

ATTACHMENT
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THE CITY OF SAN DIEGO
MAYOR JERRY SANDERS

MEMORANDUM

DATE: February 21, 2008

TO: Honorable Council President Peters and Councilmembers
FROM: Jay M. Goldstone, Chief Operating Offi

SUBJECT: Charter Change for City Auditor

I have reviewed the February 20, 2008 letter from the SEC monitor, Stanley Keller, in response to
Council President Peter’s request for comments on the three pending options before Council for a
proposed change to the City’s Charter in the appointment of the City’s Internal Auditor. I appreciate Mr.

oy

Keller’s comiinients and note that his comments are consistent with the Kioll Report reconuncudations,
with the Charter Committee recommendation on the subject, and with the applicable 2007 Revised
Yellow Book. In paragraph 3.14 of the revised Yellow Book, the GAQ acknowledges that an auditor
appointed by management is consistent with the requisite independence where the legislative body

confirms management’s appointment.

Paragraph 3.14c of the 2007 revisions of the Yellow Book states that “*Audit organizations in government
entities may also be presumed to be free from organizational impairments if the head of the audit
organization meets any of the following criteria.....if appointed by someone other than the legislative
body, so long as the appointment is confirmed by the legislative body and removal from the position is
subject to oversight or approval by the legislative body, and reports the results of audits to and is
accountable to a legislative body.” '

The Charter Committee, after over 51 public meetings, recommended the City’s Charter be changed in
section 39 to allow for Mayoral appointment of the City’s Internal Auditor, confirmed by the Council
with accountability to the Audit Committee and a 10-year contract. These protections, along with the
Charter Committee recommendations regarding the Audit Committee, are designed to provide
independence and integration of functions within a functioning City government.

Jay M. Goldstone
Chief Operating Officer

Cc: City Attorney Michael Aguirre
Independent Budget Analyst Andrea Tevlin
Stanley Keller, SEC Monitor
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COUNCIL PRESIDENT
SCOTT H. PETERS

Crry oF San DiEGO
February 7, 2008
Stanley Keller. Esq.
Edwards Angell Palmer & Dodge

111 Huntinglon Avenue
Boston. MA 02199-7613

Re: City Charter and Financial Reform

Dear Mr. Keller:

As you are probably aware, the City Council is considering placing charter amendments before
the voters on the June 3 ballot. Many of the changes are intended to respond to recommendations from
the Kroll report, the Charter Reform Committee, the Mayor and the Government Finance Officers

.The City Council appears to have reached consensus on the composition of the Audit Committee
and the function, reporting and term of the Internal City Auditor. Within the City Council, however,
there appear to be three different positions on how the auditor should be appointed. The specific
proposals, one of which would be added to Charter Section 39.2, are as follows (references to the City
Manager mean the Mayor under the current Mayor/Council form of government):

1. “The City Auditor shall be appointed by the City Manager, in consultation with the Audit
Committee, and confirmed by the City Council.”

2. “The City Auditor shall be appointed by the Audit Committee, in consultation with the City
Manager, and confirmed by the City Council.”™ .

3. “The City Auditor shall be appointed by the Audit Commitiee and confirmed by the City
Council.”

Sirice you are the City’s independent monitor on these issues. | believe it is critical to know your
position on this matter, if any, before we finalize our action on February 25. Please provide any
comments you have prior to that time, and feel free to contact me if you have any questions.

FIRST DISTRICT
202 € STREET, M5 10A - SAN DIEGD, CALIFORNIA 92101
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- EDWARDS ANGELL PALMER&DODGE 1i»

111 Hantingion Avenue  Boston, MA 02199 617.239.0100 fax617.227.4420 eapdlaw.com
Stenley Keller

617.239.0217
fox 617.316.8358
stenley.keller@eapdiow.com

February 20, 2008

Council President Scott H, Peters
City of San Diego

202 C Street, MS 10A

San Diego, CA 62101

Dear Council President Peters: (City Charter Revisiong)

I am responding 1o your February 7 Jetter asking for my views on the issue of how the
internal auditor should be appointed. You have indicated that the alternatives under
consideration are to have the intemnal auditer:

« appointed by the Mayor, in consultation with the Audit Committes, and
confirmed by the City Council;

s appointed by the Audit Commitree, in consulfation with the iMayor, and
confirmed by the City Council; or

o appointed by the Audit Committee and confirmed by the City Council. |

[ therefore exclude from comment the alternative of an elected internal auditor; I previously
expressed my view that appointment rather than election would be preferable for the City.

At the outset, let me make clear that my focus as Independent Consultant under the City's
SEC Order is that the City take the necessary actions to submit for voler approval a revision of
the City Charter that creates a position of internal auditor with the requisite independence and
effectiveness ta strengthen the City’s internal control structure. With the proposed tenure and
professiona] qualification provisions and direct reporting responsibilities 1o the Audit-Committee
{as proposed to be established under the Charter), any of these appeintment alternatives would
mect the objective of creanng an independent internal audit function. It is up to the City 10
decide which alternative works best for it.

In terms of preference, however, as opposed to “recommendation,” [ have previously
expressed the view in testimony before the Charter Review Committee that a dual reporting
model, which is the common corporate model, under which the internal auditor is a part of
management for administrative purposes but has direct reporting résponsibilities to the Audit
Comumittce as the independent oversight body, is best designed to accomplish both objectives of
requisite independence and effective operation. The altemative of appointment by the Mayor, in
consultation with the Audit Committee, and confirmation by the City Council, assuming the
existence of the other elements of tenure, professional qualifications and reporting
responsibilities, is most consistent with this model. This was the approach followed under the
Statement of Operating Principles for selection of the internal anditor during the interim period
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Counci! President Scott H. Peters
February 20, 2008
Page 2

before Charter revision, and according to the parties involved, including the Mayor's office, the
Audit Committee and the Independent Budget Analyst, it worked well,

Appointment by the Audit Committee without Mayoral involvement is consistent with
the watchdog view of the internal audit function, However, that is not the only consideration
because the internal audit function hes to work in coordination with the City’s financial
management if it is to operate effectively. For example, the internal auditor has s key role to
play in assuring the quality of the City’s intenal controls and assessing its risk profiles, That
operational effectiveness is most likely to be nchieved if the Mayor's office is involved in the
selection process, but also with the involvement of the Audit Committee and ultimately the
Council to provide the appropriate check. Involvement of the Mayor's office also should
contribute to ensuring the professional quality of the selection.

For these reasons, and recognizing the substantial administrative aspect of recruitment
. and selection of the most qualified candidates for internal auditor, 1 view the altemative of

appointment by the Mayor in consultstion with-the Audit Committee to be preferable to
appointment by the Audit Committee in consultation with the Mayor. Although the two
alternatives are likely to merge in practice with any cendidate having to be acceptable to both the
Mayor and the Audit Committee, vesting the appointment in the Mayor is more likely to achieve
this result because the City Council is unlikeiy to confinm a candidate that is not acceptable to
the Audit Committee, -

The relevant literature indicates that the alternative discussed above is an acceptable
approach to creating an independent internal audit function. For example, the United States
Govermmem Accountability Office (GAD) includes as one of the methods of selection of an -
internal auditor that is consistent with'independence ““[appointment] by someone othér than the
legislative body so long as the appointment is confirmed by a legislative body and reports the
results of audits to and is accountable to a Jegislative body.” The Kroll Report recommended
that the internal auditor be nominated by the Mayor and confirmed by the City Council. The
alternative discussed above adds to that by involving the Audit Commitiee at the nomination
stage of the process.

[ hope you find these views helpful as the City takes the necessary steps to improve its
control structure by revising the City Charter. Pleasc let me kmow if you have any questions.

Very truly yours,
Stanley Keller '
SK/kef

BOSIN| 12246875.2
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January 29, 2008

REPORT TO THE HONORABLE
 MAYOR ANDCITY COUNCIL

' SUPPLEMENTAL REPORT REGARDING MEASURES TO AMEND THE CITY CI-LARTER

IN TRODUCTION

' OnJ anuary 14, 2008, the City Council directed the City Attorney to prepare draft
languags for ballot measures to amend the City Charter and to submit to voters in June 2008. The
Council discussed nine matters raised in a January 11, 2008 memorandum from Council
President Scott Peters, Council President Pro Tem Jim Madaffer, and Councilmember Kevin

Faulconer, The memorandum incorporated nine of eleven recommendations from the Final
Lt Tharicr B aviow r“nmm Hap r(“‘.: "‘\ \mth .nmam modifiestions,
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: The Council is scheduled to discuss the measures on February 4, 2008. We previously
raised concerns about certain language proposed by the CRCin the City Attorney Report to

Council RC-2008-1 (Jan. 14, 2007). This supplemental report includes the language this Office
recommends be used fo achieve the Council’s goals, We recommend four measures that combine
related matters in compliance with the Separate Vote Rule, and explam material changes from

—%phrasmg that had been. suggested by the.CRC or the Council:

s _DISCUSSION

L Compliance Wit;h the Separate Vote Rule.

The City Council expressed a desire that the' nine mettexs it discussed on ‘J anuary 14,
2008 be consolidated and presented to voters in two measures. Mindful of the Separate Vote
Rule, however, this Office has concluded that the nine matters under consideration are better

subrmtted to voters m four measures. _

. Werecently explained the Separate Vote Rule is a hnnta.tlon on a legislature’s power to
submit constitutional amendments to the voters. See City Att’y Rept. to Council RC 2007-17
(Nov. 2, 2007); Californians for an Open Primary v. McPherson, 38 Cal. 4th 735 (2006). The
rule requires that all the proposed changes submitted in one measure must be “reasonably
germane” to each other. “Germane” means “closely related” or “relevant.” Webster’s New

Universal Unabridged Dictionary 767 (2nd ed. 1979).
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‘MAYOR AND CITY COUNCIL

The importance of complying with the Separate Vote Rule was explained by the Court in

. McPherson. Violations of the Rule can result in a pre-election court order that bars submission of

the matter to the voters, or post-election invalidation of a measure improperly submitted to the
voters in a single package. The lower court in McPherson had entertained a preelection
challenge, and had then ordered that the two measures it found improperly joined be severed and
© presented to the voters separately, The California Supreme Court expressly disapproved the pre-
election challenge remedy of bifurcation, holding that “bifurcation is not a remedy for violation
of the sepérate-vote provision. . . .” McPherson, 38 Cal. 4th at 782. This means that if the City
Council were to improperly combine measures, and that action was successfully challenged in
court bcforc the electmn, the combined measure could not be submitted to voters at all.

- The Council has indicated a desire to act as expedztlously as poss1ble to enact the charter
. changes that will permit greater financial responsibility and clarity in the roles of City financial
officers. This Office advises a cautious approach to compliance with the Separate Vote Rule in
order to avoid any delay in submxttmg those reforms to the voters,

The four measures ﬂus Office recommiends are:

. A measure to require the Councii 10 piac::'beforc voiers oo i€ Jine 2610 baliot a
~ single measure to decide the permanency of Article XV, the creation of a ninth Council
district, and an increase in the number of Council votes reqmred to override a mayoral

veto.

2. A measure that penmts gréatcr fiscal responsibility by creating a :;.cparaté Office

-——-———of the-Independent Budget Analyst:(IBA) to advise the City Council; separating

responsibilities for the accounting and auditing functions of'the City into-two-separate
officers- a Chief Financial Officer (CFO) and City Auditor; creating an Audit Committes
to oversee the City Auditor; and expressly requinng the City budget be balanced.

3. A measure to exempt the services provided by City police officers, firefighters
and lifeguards from the Managed Competition process permitted by section 117.

4. A measure to change the way the salaries of elected officials are established.

L Amending Charter Section 253 to require a vote on the permanency of a
Mayor-Council form of government and related issues on the June 2010 ballot.

On January 14, 2008, the Council indicated that 2 ninth Council seat should be linked to

the permanency of the Mayor-Council form of government, and the increase in the number of
veto-override votes should be linked to the creation of that district. In June 2010, those and other
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ha.nges related to the Mayor-Councﬂ form of govemment could be enacted 1n a single, althouah

Iengthy, measure.

The Council also suggested that Charter sections 28 and 270 be amended to clarify the
role of the IBA, and to authorize creation of that Office even in the absence of Article XV,

Instead, this Office suggests that a separate section be enacted in conjunction with the creation of

other City fiscal officers. This would permit Council establishment of the IBA as a separate City
office, setting out certain minimal qualifications and duties for the Office currently now found in
section 270 and portions of the Municipal Code. (See below.) :

I Financial Responsibi}ity Measure. _

. This measure includes sections designed to increase the City’s financial responsibility,
such as permitting the Council to establish an Office of the Independent Budget (IBA) to advise
the Council; separating the City’s accounting and auditing functions into two separate offices- 2
Chief Financial Officer (CFO) and City Auditor; creating an Audit Committee to oversee the
City Auditor, independent of other City fiscal management; removing the need for Council
confirmation of the City Treasurer; and expressly requiring the City budget be balanced.

A, Chief Financial Officer.

The establishment of this office involves amendment of section 39 to change the name of

- the Office of Auditor and Comptroller to the CFO and to transfer to this office the bulk of the

Charter responsibilities previously held by the Auditor and Comptrolier.

Related-changes include adding fhe- GFO-(and-IB A-and new-City Auditor) to-he fist of
officers in the unclassified service by amending section 117 (a)(7); deleting section 26_5(b)(1 0) as

duplicative; and modifying section 265 (b)(11) to remove references to section 39 and the
. Auditor and Comptroller for the duration of Article XV. This last change removes from the CFOQ

the right of appeal upon dismissal formerly hield by the Auditor and Comptroller. It is consistent
with the new structure that separates the former single office into two offices, with the CFO
under the authority of the City Manager (Mayor), and the City Auditor under tbe authority of the
new Audit Committee and City Council.

This Office has replaced use of the title “Chief Financial Officers” suggested by the CRC
in the sentence midway though section 39 with the more generic term “chief municipal fiscal
officers” to ensure duties imposed on other municipal fiscal officers are imposed upon this City’s

CFO.

The CRC’s proposed change to section 45 to remove the need for Council confirmation
of the City Manager’s (Mayor’s) appointment of City Treasurer is included without change.
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Aucht Comrmttee

This proposal adds section 39.1, creatmg an Audit Committee to oversee the C1ty Auditor

and aundit functions of the C1ty as suggested by the CRC, This version deletes the Clty Attorney
as a mcmber of the screening committee as the Council requested. It addresses legal concerns
raised in our January 14, 2008 report by incorporating the following changes to the proposed -

section for the Council’s conmderatlon

To ensure the Council, not the screening committee, controls the appointment of the.

public members of the Audit Commiittee, the draft sets a suggested minimum number of
five candidates as the pool from which the Council must select the three public members
of the Audit Committee, and establishes that the City Council appoint the public
members of the screening committee as follows: “The three (3) public members of the .
Audit Committee shall be appointed by the City Council from a pool of at lzast five (5)
candidates to be recommended by a majority vote of a screening committee comprised of

- 2 member of the City Council, the Chief Financial Officer, the Independent Budget
' A.nalyst and two (2) outs:de financial experts annomtcd bv the Citv Council.”

This draft modifies the (_,KL s proposed language in seciion 35.1 i0 avoid confiict with
section 39 as follows: “The Audit Committee shall have oversight responsibility
regarding the City’'s aceeunting; auditing, internal controls and any other financial or
business pract: ces. reqm:rcd of this Comrmttee by this Charter er-City-ordinanee.”

The CRC intendcd that the Council have the authonty to impose additional duties and
responsibilities upon the Audit Committee by ordinance, as proposed at page 78 of its

C.

final report. The proposed last sentence of the iew section provided: “The-Council-shall
specify the powers and duties of the Audit Committee.” Instead, we have included the
following new language which more closely mirrors the intent of the CRC and avoids
potential future conflicts. “The Council may specify additional responsibilities and duties
of the Audit Committee bmrdmance as necessary fo carry into effect the provisions of

this section.”

As section 39.1 is phrased, the Audit Committee only recommends the Auditor’s salary

and budget, but does not set that salary or budget. Accordingly, we have deleted the
icgally unnecessary sentence from section 39.1 that provides: “Thissecten—shallpetbe

k)

City Auditor

This proposal adds section 39.2, creating the Office of City Auditor, and amends section

111 to clarify that responsibiiities of the Auditor and Comptroller to annually audit the accounts
of City Departments, and to investigate and audit the accounts of City officers who die, resign or
are removed, are transferred to the City Auditor. The language proposed by the CRC regarding

———



REPORT TO THE HONORABLE
" MAYOR AND CITY COUNCIL

s ' January 29, 2008

- the termination of the City Auditor has been modified to reflect the Council’s motion. The .

section 111 changes also permit the Audit Committee to audit the accounts of the City-Auditor
upon his or her death, removal or resignation. The measure includes the Council request that the

* Auditor comply with Government Audit standards; other changes to section 39.2 to address the

legal issues mentioned in our January 14, 2009 report; and prov:des the C1ty Aaditor with
investigatory authonty iike that prowded to the CFO.

Addressing the Councﬂ’s request that the City Audltor have control over the appointment

and dismissal of subordinates, we have provided the Auditor with appointing authority. Section -
30 provides the Auditor with removal authority. In addition, we have amended secion

-117(a)(11) to include as unclass1ﬁed employees of the City genencally dcsc:nbcd staff of the C1ty

Auditor.

_ claimant or other person. and exa.rmne hlm upon oath or affirmat]on relative thereto.”

ThJS measure adds language to section 39 2 to prowde invest] gatory authonty to the City
Aud1tor like that provided the. CFO under section 82 as follows: “The City Auditor shall
have access to, and authority to examine any and all records, documents, systems and
files of the City and/or other property of any City departmen_t office or agency, whether
created by the Charter or otherwise. It is the duty of any officer, employee or.agent of the

Pagl R S S UUpy, [T . ~ PR = Cara P P S TV,
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the request of the City Auditor or his or her authorized representative. It is also the duty
of any such officer, employee or agent to fully cooperate with the Citv Auditor, and to
make full disclosure of all pertinent information. The City Auditor may investigate any

'material claim of financial frand. waste or impropriety within any City Department and

. for that purpose mav summon before him anv officer, agent or emplovee of the Citv, any

——

Upon the Clt}' Council’s motion, the following modaﬁcatlons have been made to the .
CRC'’s recommended ]anguage for section 39 2:

The City Auditor shall be appomted by the City Manager, in consultation with the Audit
Committee, and confirmed by the Couacil. The City Auditor shall be a certified public
accountant or certified internal auditor. The City Auditor shall serve for a term of ten
years. The City Auditor shall report to and be accountable to the Audit Committee._Upon

the recommendation of the Audit Committee, Tthe City Auditor may be removed for

~cause by a vote of £e=az——ﬁ-fths two-thirds of the members of the Aﬁéd{—Gemmmee—sabjest

Audﬁeebﬁaa—ve%e-e#ﬁ;raaemhefs—ef—the-%&aeﬂ The Cn_'z Audltor shal] be the '
appointing authong of all City p_ersonne] authorized in the d@artment through th
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normal annual budeet and annropnatmn Drocess of the Citv, and subject to the Cwﬂ

Service provisions of thls Charter.

s Forthe reasoﬁs given in our J anuary 14- 2008 report, we have déléted the legally
irrelevant and Imsleadlng sentence at the end of the ﬁrst paragraph in the CRC s

" - e Because these proposed sections do not involve setting compensation, enacting
. legislation, or setting City policy, they need not be exempted from section 11.1, and the
sentences should be deleted 1 in the CRC Versions of pr0posed section 3 9 2 and arnended
section 111 that provide ] 5 8
=212

e ' The change to section 117(a)(11) would provide: “(11) Industrial-Coerdinator-All assistants and
‘deputies to the Independent Budget Analvst: all assistants and deputies to the Citv Auditor,”

D. Independent Budget Anaiyst

This measure adds new section 39.3 to the Charter that permits the Council to establish
by ordinance a new City Office of Independent Budget Anatyst independent of the permanency
of Article XV. It is intended to supersede the decision in Hubbard v. City of San Diego, 55 Cal.
App. 3d 380 (1976). Section 39.3 clarifies the duties of the Office, and incorporates some
eligibility requirements-for the Office currently found in the Municipal Code. See SDMC______~

—_—

§ 22.23003. We recommend repeal of what would be a duplicative section 270(f) (and
renumbenng the rest of that secuon) in conjunction with the addmon of section 39.3,

As with the City Auditor, the section gives the IBA appomtlng authonty Section 30
provides the IBA with removal authority. In addition, we have amended section 117(a)(11) to
include as unclassified employees of the City genencally described staff of the IBA. See report

section III (D) above for language,

The new section 39.3 that we recommend provides:

Section 39.3. Independent Budget Analvst.

Notwithstanding anv other provision of this Charter, the City Counéil shall have the right to

establish by ordinance an Office of Independent Budget Analvst to be managed and controlled

by the Independent Budget Analyst. The Office of the Independent Budeet Analvst shall provide |
budgetary and policy analysis for the City Council. The Council shall appoint the Independent
Budget Analvst. who shall serve at the pleasure of the Council and mav be removed from office

- by the Council at any time. Any.person serving as the Independent Budget Analvst shall have the- [
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professional qualifications of a-collece degree in finance, economics, business. or other relevant
" field of studv or relevant professional certification. In addition. such appointee shall have

experience in the area of municipal finance or substantially similar eguivalent experience. The

Independent Budeet Analvst shall be the appointing authority of all Citv persontiel authorized in

the department through the nommal annual budget-and appropriation process of the City. and

subject to the Civil SCT‘VICCJTOVISIOIIS of this Charter.

E. - Balanced Budget -

: This measure also am‘-nds section 69 to require the City to enact a balanced budcret and
revised budgets throughout the fiscal year. In response to concerns raised in our January 14,
2008 report and Council’s request, this version provides the Council with authority to adopt its
alternatives to any proposed budgetary revisions submitted by the City Manager (Mayor). As we
suggested in our January 14, 2008 report, the need for this change to the Charter is unclear in
light of the section’s cx1st1ng language that requires the budget summary “to show the balanced
relations between the total proposed cxpendltures and the total ant1c1pated income and other
means of financing the budget for the ensuing year, > and other rules requiring municipal budgets

“ be bala.nced

However, if the amendment is to be submitted to the voters, we conclude it would be
‘reasonably germane to the other changes proposed in this broad measure, which addresses a
numnber of methods for the City to improve its fiscal responsibility. Council members suggested
. the change to section 69 could be joined with the measure changing how the salaries of elected
‘officials are to be established. But that proposal (see below) removes Council discretion in
" setting such salaries and does not appear relevant to matters in this measure.

» We revise the suggested CRC language for section 69 to ensure the Council may adopt its
alternates to any proposed revised budget as follows: “No Jonger than 60 davs from the
date of submittal by the Manager of said revised budget to the Council. the Council shall
adopt the proposed revisions or 1tse§fer alternative revisions to ensure the budget is

balanced.”

» We also revise the final proposed new sentence of section 69 to include posting of any
- budget revisions as follows: “The City shall post copies of the budget and any revisions
on apprOpnate electronic media, such as the internet, to allow the public full access to the

documen

As phrased, there is still a question whether the process established with the changes to
section. 69 was intended to apply to every proposed modification of the budget or amendment to
. the appropriation ordinance, or only to major budget revisions that might impact a number of
departments, such as a mid-year adjustment. Because the section uses words such as “revisions
to the budget” and “revised budget,” we may assume the intent of this new paragraph is to
encompass significant budget revisions arising out of insufficient funding for the City’s
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operations. It is unclear whether a court would agree w1th that assessment. We also note that use

of the word “budget” in the proposed new pa.ragraph implies any proposed budget revisions
would be subject to the “back and forth” prowsmns of the special veto process described in
Charter section 290(b), for so long as Article XV is effective.

- Last, if Council decides to submit the chaﬁge to section 69 to the voters we also
recommend section 290 (b)(Z)(B) be amended to replace the reference to section 71 with section

69 as follows:

(2)if mod1ﬁed by the Council, the budget shall be returned to the Mayor as soon 2s

practicable.
(A) The Mayor shall, within five business days of rece,Ipt e1ther approve veto,
or modify any line item approved by the Council. ’

" (B) The Council shall thereafier have five business days within which to
override any vetoes or modifications made by the Mayor pursuant to section
290(b)(2)(A). Any item in the proposed budget that was vetoed or otherwise

- modified by the Mayor shall remain as vetoed or modified uniess overridden by the
vote of at least five mcmbers of the Council a two-thirds vote of the Council as set

PP . YRS R S AE AT I \[,-.,.n'- 4-1nn f“rn“-\mT i axr
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adopt either an amount it had previously approved or an amount in between the

amount originally approved by the Council and the amount approved by the Mayor
subject to the balanced budget requuemcnts set forth in section HE9.

IV, Exemptlon from Managed Competition. '

The-Council hes recommended-the CRE!s-proposal to-ensure services provided by City._
employees who are members of the City’s safety retirement system are not subject to the
Managed Competition process. The CRC’s proposal adds subsection (d) to section 117 and
mirrors Janguage found in the Municipal Code. See SDMC § 22.3702(b). Because only City
services are subject to Managed Competition, we suggﬂ-st changes to the proposed language to
reflect that, and to amend section 117(c) to include the exemption. These modifications from . .
those previously approved for the Municipal Code may possibly subject the proposal to “meet
- and confer” requirements. This proposed change is unrelated to any other proposed measure and
must be submitted separately to the voters. Our January 14, 2008 report also notes the lack of
legal necessity for this Charter amendment so long as the Mumc1pal Code prowdes this

exemption. .

Our proposal to amend section 117(c) would add to it this language, showing the variance
with the language proposed by the CRC: “The Citv services provided by Bpolice officers,
firefighters, and lifeguards who participate in the Citv’s Safety Retirement System shall not be

subject to Managed Competition.”

o
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V. Settmtr the Salary of Elected Officials

On .T anuary 14, 2008, the Council indicated its des1re to submit the CRC proposals that
the future salaries of all elected officials be set by a reconstituted Salary Setting Commission.
The Council suggested deletion of the requirement the Council adopt an ordinance, yet still
subject the salaries to the referendum process. Our report of January 14, 2008 provides some
background for the CRC’s suggestions and proposed an additional amendment to section 280 -
that we have incorporated into this version of the measure for the Council’s approval. See City
Aty Report RC 2008-1 (January 14, 2008). In addition, we deleted the reference to the Mayor

in section 12.1; set the appointment date for commission members in section 41.1 at March 1 to
more easily accommodate section 12.1°s reporting date of February 15; and retained the current
requirement that the City Council, consistent with its budget approval authority, provide the
necessary fundmg for the Comm_tssmn mstcad of the Clty Manager as recommcnded by the

CRC

The Council's request to delete the requirement the Council adopt the ordinance setting
the salaries the Commission sets for elected officials, yet retain the referendum process for the

, deczszon, is prob]emat:c In pertinent part, the Charter reserves the referendum process only to

s ibn e 1ML A2 Thara io .;.;___¢L-_. cartism (5 1Y thod rendind » A .
o oib RALTL STULLIL Y ...— 4l raiitil 4 S
/
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that is subject to referendum without adoptlon of an ordinance, The CRC did not consider that
process, and this Office Has not had adequate time to smdy whether it could be a successful
model for a salary setting process. Accordingly, the version of this measure submitted for
approval retains the requirement Council adopt an ordinance. The measure’s language gives the
Council no discretion in the process. It reguires the Council to adopt an ordinance establishing
the salaries set by the Commission. It delegates the Council’s entire authority and discrefion in
setting-the salaries-of elected-officials, including their own, 1o this. appomted_Commms:tog,
exempting the process from the Charter hrmtatlons of section 11.1.

e
b

This measure does not appear to have the same urgency as the fiscal responsibility
measure. A delay in submission of the matter would allow the Council and this Office to review
alternatives that were not considered by the CRC related to a change | in the process of setting the

salaries of elected officials.

We have carefully considered the Council’s request that this measure and the amendment
to section 69 (requiring the City to propose a balanced budget) be submitted to the voters in a
single measure. We do not see how changes requiring a balanced budget for the City are
reasonably germane to changes delegating to ap appointed body the Couneil’s authority to set the
salaries of elected officials. We conclude that submitting both items together would violate the

Separate Vote Rule and recommend against such action.
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. CONCLUSION
We await further dn'ecbon from the Cou.ncﬂ regarding these measu.res and are rcady to

answer related questions at the February 4, 2008 hearing,

Respectfully submitted,

CHAEL I. AGURREY” +

City Attorney

JAK:CMB:SBS:als
RC-2008-3
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CHARTER AMENDMENTS PROPOSED BY THE CHARTER REVIEW
COMMITTEE FINAL REPORT DATED OCTOBER 4,2007

INTRODU CTION

This report highlights legal issues for the City Councﬂ fo consider in its chscussmn of the
11 recommendations of the Charter Review Committee [Committee] for the 2008 ballot.” This
- Office attended many of the Committee’s meetings and provided general legal guidance on
matters that raised significant legal problems. However, the decision was made to postpone a

- detailed and thorough analysis of any proposed Charter amendment language until after the
Council decided which meagures i it intended fO ﬂ]npe on the ballot, This decision was nCC‘BSQE_T'y

ol AR AN A A bt ke il AL e s
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due to the broad range of 1ssues reviewed by the Commuties’s three subcommitiees in a relativaly
short time period and the uncertainty as to whether the amendments would be approved by the

full Committee and Councﬂ

The Council should consider the following matters as it reviews the Committee’s
recommended Charter amendments: ‘

M‘(T)_;;Ihe 1ega1 reqmrement" that ballot- measﬁres submitted towoters ‘must- compLy_w1th |
the Separate Vote (Single Subject) Rule. See City Attomey s Report to the Rules Committee

(November 2, 2007).

. (2)  The timing of some of the proposed Charter amendments is interdependent upon
the passage of others. For example, if voters fail to approve a measure making “permanent” the
Mayor-Council form of government, other provisions would not make legal sense as currently .
phirased. The Council may wish to consider deliberate sequencing of proposals for voter review.

(3)  The phrasing of some proposed amendments is vague or conflicts with other
Charter provisions not considered by the Committee; some sectmns may be legally unnecessary;
‘and some fail to address pecessary matters.

! This report does not address the 17 items revi iewed by the Committee for later ballots or for
which no changes were recommended.
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DISCUSSION

_ The Committee’s report separates the proposed amendments into three categoﬁes
(1) interirn strong mayor and legislative tightening; (2) financial reform and the Kroll report; and
(3) duties of elected officials. This report follows the same format, .

INTERIM STRONG MAYOR AND LEGISLATIVE TIGHTENING
1. Suhset‘Clau}se Revisioh for the May_or-Counci[ Form of Government

Charter section 255 currently provides that the Mayor-Council form of government will |
. be in effect for five years, until December 31, 2010, at which point it will be “automatically
repealed and removed from the Charter,” The Committee proposes the following change:

Section 255: Operatwe Date, Future Action by Voters .

This Articie shall remain in effect unti] December 31, 2014, at wI:uch nme it shall
become permanent unless voters have approved a bal]ot measure to extend, shorten or
Article, femphasis addad )

Vo oSS .......-.._-JA:A-‘-
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The Co_mmittee Report states that this provision “extends the trial period” of Charter
Article XV. Commitiee Report at 8, 11 and 46. This is inaccurate. By removing the sunset
“provision, the trial period will cease to exist. This amendment would make the Mayor-Council
form of government as “permanent” as any other Charter provisions, unless the City Council or
the voters pro-actively initiate future ballot measures to change the Article. If the Council

. not be misleading or false. See, Cal. Elect. Code § 9295, Martinez v. Superior Court, 142 Cal
- App. 4th 1245, 1248 (2006). In that regard, the ballot materials must more accurately reflect that
the change does not extend the trial period but makes “permanent” the Mayor-Council form of

government.
2. Increased Votes for Veto Override

Charter sections 285 (Enactment Over Veto) and 290 (Councﬂ Con31derat10n of Salary
Ordinance and Budget; Special Veto Power) currently require the City Council to reconsider any
ordinance or resolution the Mayor has vetoed. The City Council may overrule the veto with the
same number of votes it took to enact the legislation. These Charter sections fall within Article
XV, and will sunset with it at the end of 2010 unless the voters determine otherwise. '

Number of Votes to Override Mayoral Veto. The Committee proposes amendments to
Charter sections 285 and 290 to increase the number of votes required to override a mayoral veto
to “two-thirds” of the Council or, if a two- thirds vote is required for passage, then the veto
override requires one vote more than the number of votes required to pass the ordinance or

chooses to submit the Committee’s recommendation to-the voters, the measure as presented must ..
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resolution, The report and text of the proposed changes refer to this as a “two-thirds” Council
majority. Committee Report pp. 8, 12-13 and 47. -

If the Council decides to submit the Committee’s recommendation, it may only do so ifit
accurately describes the ballot measure. With a continuing eight-member City Council, the
Independent Budget Analyst [IBA] calculates the percentage of Council votes necessary to
override a veto as three-fourths for regular ordinances and resolutions and, in certain matters it,
could surpass 85%, far greater than an actual two-thirds vate, If the Council desires this to be
-placed before, voters, it must provide a more accurate description of the actua) percentages

involved.

The mcreased veto override provisions may be sufﬁc1cnt1y related to the permanency of
‘the Mayor-Council form of government to be placed together on the same ballot measure without -

" violating the separate vote rule. However, if the permanency of Article XV is not submitted to
" the voters with this veto override provision, the Council should assess the need to submit it to the

voters before the end of the trial period in 2010. If the Council declines to place permanency of
the Mayor-Council form of government on the ballot, the proposed changes to section 285 and -
290 should be submitted separately from other recommended changes (except as noted below) to

.............1- --....:.. f"“u‘-‘ C‘....-—.-cg 'i?'.-.d.ﬁ R..":Lig-

AR Ll aTLal

Reference to the Ba!anced Budgez Requirement, The Committee’s amendment to section
290(b)(2)(B) also includes the following change: “In voting to override the actions of the Mayor,
the Council may adopt either an amount it had previously approved or an amount in between the
amount originally approved by the Council and the amount approved by the Mayor, subject to
the balanced budget requirements set forth in section 7369.” Charter section-71 (Preparation and

Passage of Annual Appropriation Ordinance) does not specifically require-a balanced budget. As -

noted in the Committee Report, balanced budget requirements are referred to or implied in

various other sections of the Charter, including Charter section 69. See Committee Report, p. 19.

" Accordingly, the reference to Charter section 69 is more appropriate.

The Committee Report also suggests section 69 (Fiscal Year and Manager’s Estimate) be
amended to include a more specific balanced budget requirement. Réport pp. 9 and 60-61. The
proposed changes to section 69 may or may not be submifted to the voters, or accepted by the
voters. Established accounting principles require the City budget to be balanced, as may other
state laws, If this amendment is to be si1bmitted to the voters, a better practice may be to use a
more generic phrase, as an example, “. . . and the amount approved by the Mayor subject to ghe

“balanced budget requirements set—fefthum-semeﬁ—@ ”

3. Eleven-Member Clty Councﬂ

Section 270(a) (The Council) ourrcntly provides that the Council is composed of c:ght
members. Section 255(b) provides that the people “reserve the right . . . to consider increasing
the number of Council districts to nine at the time of the next City Council district
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reapportionment whi ch follows the natlonal decennial census in 2010 » (emphasm added.)
Section 270 is found in Aljtlc]e XV, and will sunset if and when the article does. -

' The Committee proposal would amend only Charter section 270 as follows: “(a) The
Counci] shall be composed of etshteleven councilmembers elected by district, and shall be the
legislative body of the City. . . . 9§ (i) The City shall be redistricted. es soon as practicable, to
establish the additional d1smcts required by this section. Such redistricting process shall follow
the terms prescribed by Charter sections 5 and 5.1.” Comumittee Report, pp. 8, 14 and 49.

_ The Committee’s recommendation for an odd number of Council districts is prompted in

part by the desire to avoid Council tie votes during the operative period of Article XV. However,
mandating that the redistricting process for the increased number of districts follow Charter
section 5 is problematic. Section 3 requires the process to occur afier the next Decennial Census
. (2010), and to be completed within nine months of the receipt of the censns results. Although the
redistricting process for eleven districts might be completed by the end of December, that date
coincides with the sunset provisions of Article XV. If Article XV sunsets, so will section 270 and
the authorization for eleven districts. The Charter would then revert to its previous requirement
of eight Council districts, with the Mayor again a member of the City Council, creating an odd

number of vates ey,
If Article XV and section 270 do not sunset, and there is a need to increase the number of
Counci) districts, it is also unclear whether the Committee’s proposed change to section 270
would legally accomplish this, at least without corresponding changes to other Charter
provisions. For example, the following Charter sections could be impacted: section 4 (refers to
eight districts); section 5.1 (requires redistricting based on eight districts by numbers 1 o 8);

“séction 10 (lisfs itdividual districts and-dates for-elections); section 12 (provides.dates for each ... -

™

.- district’s elections); and section 270(0) (states the number of Council votes needed for a
majority). Any serious attempt to increase the pumber of City Councﬂ d1stncts should include
corresponding changes to other mtcrrclated Cha.rtsr sections.

It is theoretically possible under the Separate Vote Rule that this change could be
submitted to voters in one measure with other proposed changes to Article XV. However, as
indicated above, it is unlikely this single change would actually accomplish this goal. We
recommend any increase in the number of City Counci) districts be considered separately by the
voters after the Mayor-Council form of government has been made permanent, and incorporate
corresponding changes to related Charter sections. ' : -

4; Independent Budget Analyst

This measure wou}d amend Section 270 (The Council), subdivision (), to clarify that the
- Office of the Independent Budget Analyst is authorized under the Charter to act as a budgetary
and policy analyst for the City Council. Committee Report, pp. 8, 15 and 50. The Council
provided this authorization when it established the Office by ordinance and codified the
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provisions in the San Diego Municipal Code. SDMC §§ 22.2301 - 22.2306. Whether the
Committee’s proposed change to sectlon 270(f) could be combined with other measures, or must
be submitted separately to the voters, will depend on whether other matters related to the Mayor-
Council form of govemment are also submitted to the voters.

FINANCIAL REFORM AND THE KROLL REPORT

The Committee’s proposals in recommendations 5 (Chief Financial Officer), 6 (Audit
Committee) and 7 (City Auditor) separate the City’s accounting and internal auditing functions,

- both functions currently handled by the Office of Auditor and Comptroller (Section 39). Under

these proposals, the accounting function would be served by a new Chief Financial Officer. The .
CFO would have supervisory powers over the Treasurer and certain other financial and :
accounting functions. The internal auditing function would be handled by a new City Auditor, an
office supervised and directed by a new City Audit Committee. We address legal aspects of each
recommendation separately. However, the general changes suggested in these recommendations
do appear reasonably germane to each othcr and could be presented together in one measure for

voter approval

iy
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Recommendatlon 5 proposes amcndments to Charter sections 39, 45, 117, and 265
bneﬂy summanzed as follows:

Section 39 (Clty Aud1tor and Comph‘ollcr) changes the title of the Audxtor and
Comptroller to the Chief Financial Officer [CFO]J; provides that Office with oversight over _
treastry and other city fiscal functions; and provides thatit assume other dutles prev:ously

required of the Auditor and Comptroller.

Section 45 (City Treasurer) removes City Council c;onﬁrmatidn authority for the
appointment of the City Treasurer, whether by the Mayor or City Manager (if Article XV

sunsets).

.Scction, 117 (Unclassified and Classified Services) replaces the City Budget Officer with
the Chief Financial Officer in the listing of unclassified positions in the service of the City.

‘Section 265 (b)(10) (The Mayor) makes the corresponding title change to perinit the
Mayor to appoint the CFQ for the duration of Article XV. Corm:mttee Report, pp 8,15-16 and

51- 54

? The City Aftomey has préposed the City Auditor and Comptroller be changed to an elected
office with specified duties and responsibilities, and without a separation of the functions of the

T two ofﬁces, or creation of an Audit Committee.



REPORT TO THE | | 6 Jammary 14, 2008
HONORABLE MAYOR AND - -
CITY COUNCIL -

The Comrmttee 8 pr0posed amendmcnts to section 39 raise the followmg issues:

e The proposed section 39 provides in part, “He or she shall perform the duties imposed
upon City Ae&é—r%es&&aé—@emp&eﬁeﬁ Chief Financial Officers by the laws of the State of
California. ...” This language is unclear. By using a title that mey not be used in certain
laws of Calrforma, the proposed change could fail to impose on this City’s Chief -
Financial officer duties imposed on other municipal fiscal officers. We suggest
replacement of the fitle with a more genenc phrase such as: He or she shall perform the

duties imposed upon chief rnumc1pa1 ﬁscal officers Gﬁi’—&uéifeefs—&aé@empgeﬂers by

" the laws of the State of Cahforma :

e Proposed section 39 includes a new phrase “The authonm power and responsrbﬂltle
conferred upon the Auditor and Comptroller by this Charter shall be transferred to,

- agsumed. and carried out by the Chief Financial Officer.” This is paraphrased from
section 260(b), which-gave the broad powers previously exercised by the City Manager to

the Mayor under Article XV. It will transfer the accounting duties and investigatory
authority held by the Auditor and Comptroller under Charter sections 70, 71, 71a, 72, 73,
74,75, 77, 80, 83, 84, 86, 87, 88, 89, 110, 112, 126, 144 to the CFQ, The Council may

rrrrr

"“__ﬂ in ponoider prmrmmn inveeti uarnrv gninnﬁrv like lnaf found in Charter Section 82 ip

the proposed new City Auditor, the ofﬁoe charged with audrtmg the CFO and all other
City Departments

o Proposed section 39 provides that the CFO “shall also be responsible for oversight of the
-City’s financial management, treasury, risk management and debt management
functions.” This language couid be problematic because it may conflict with similar

“ovérsight-responsibility” provided o the new Audit Comimittee in’ proposed section™

™

39.1, See Item 6, below,
6.  Audit Committee

The Committee’s proposal adds new section 39.1 (Audit Committee) to the Charter to
create a five-member Audit Committee and to establish its authority and duties. Three members
of the public would serve four-year terms and be appointed by the City Council from a pool of
* candidates who meet certain requirements, as recommended by a “screening committee.” The
remaining two members of the Audit Committee would be City Councilmembers appointed by
the Council, one whom would chair of the committee, The Committee would direct and review
the work of the City Auditor, recommend the salary of the City Auditor, and recommend the
budget for the office to the City Council. The Committee would also recommend to the Council
the retention of the City’s outside auditor, and the auditor’s removal if appropriate. It would
resolve all disputcs betWecn City management and the outside auditor related to the City’s

? The six-member screemng committee is composcd of four designated public officers and two
“outside financial experts.” :
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ﬁnancxa] be g)orts reporting the disputes to the Council. Addmonal duties would be estabhshed by

~ordinance. Con:umttee Report, Pp. 8-9, 16-17 and 55-56.

, If the City Council desues to submit the Committee’s recommendation for ballot review,
it should be aware that much of the section is vague and raises many unanswered questions. For
example, the “screening committee” is tasked with creating a pool of nominees from which the
Council appoints the three public members. This results in the screening committee sharing the
appointment authority with the City-Council. See Gillespie v. San Francisco Public Library
Comm’n, 67 Cal. App. 4th 1163, 1173 (1998). Yet, there is no mention how the two “outside
- financial experts™ of the screening committee are to be selected, Also, are the experts serving on
the screening committee eligible to be in the pool of candidates? Should the Council member of
 the screening committee also be a member of the Audit Committee, or should those Council
Committee members be excluded from serving on the screening committee? Should the section
establish staggered terms for the initial terms of the public members to ensure confinuity, stch as -
" terms of two, three and four years? Should the section set 2 minimum number of pool members
from which the Counci] selects the three public members? Absent such minimum, the screening
committee could send a pool of only three candidates, resulting in the screening committee,

rather than the Council, controlling the appointment process.

Proposed section 39.1 also provides: “The Audit Committee shall have oversight
responsibility regarding the City’s accounting, auditing, internal controls and any other financial
or business practices required by this Charter or City ordinance.” (emphasis added.) This
language appears overly broad and may conflict in part with the CFO’s oversight responsibilities
established under proposed section 39.° We suggest modifying the language as follows: “The
Audit Committee shall have oversight responsibility regarding the City’s aseeunting auditing,
internal_controls and_any other financial or business pracrzces requ.u-ed of this Committee by this

. Charter er-Cits-ordinanee.”

Last, section 29.1 provides, “This section shall not be subject to the provisions of section
- 11.1.”% However, as proposed, the Committee only “recommends™ the Auditor’s salary and
budget. It does not set that salary. There appears to be no legal necessity to exempt section 39.1
provisions from section 11.1 limitations. Accordingly, this sentence may be deleted.

* The creation of this committee by Charter amendment alleviates certain concerns expressed in
Clty Att’y Report No, 2006-25 (Sept. 1, 2006) at pages 4-5.

5 To the extent this language was mtended to provide access to al] City records and departments -
to facilitate an audit function, that authority is provided in SCCthn 39.2 directly to the City
Auditor, who is tasked with this function.

§ Section 11.1 in part precludes the City Council from de]egatmg its legislative authority to raise
* or spend money (including setting salaries),



REPORT TO THE : -8- . January 14, 2008
HONORABLE MAYOR AND o _
CITY COUNCIL

7. Clty Audltor

: The Committee’s proposal adds new section 39 2 (Office of the City Aud1tor) to the

Charter to establish the office of City Auditor, and amends section 111 (Audit of Accounts of -
Officers). Under section 39.2, the City Aunditor would be appointed for a term of ten years by the
City Manager in consultation with the Audit Comrnittee. The City Auditor would report and be
accountable to the Audit Committee. The Audit Committee may remove the Auditor with a four-
fifths vote, subject to appeal to the City Council. This section also provides the Auditor with
access to the records of all City departments, offices and agencies. The changes to section 111
clarify that certain former responsibilities of the Auditor and Comptroller are to be transferred to
- the City Auditor, namely those that annually audit the accounts of City Departments, and that
investigate and andit the accounts of City officers who die, resign or are removed. The section
111 changes also permit the Audit Commitiee to audit the accounts of the City Audxtor upon his
or her death, removal or resignation, Comn'uttee Report, Pp. 9, 17 18, 57-59. .

If the-Council elects 1o Smeﬁ the Committee’s proposed sections to the voters for
. approval, it may wish to consider prowdmg the City Auditor with similar investigatory authority
“to that provided to the CFO. This could Inirror Ianguagc found in Charter section 82
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authorizes the Auditor and Comptroller to: “investigate a claim and for that purpose may

summon before him any officer, agent or employee of the City, any claimant or other person, and

examine him upon oath or affirmation relative thereto . . .” Proposed section 39.2 gives the City

Auditor access to all City records and requires City Officers, agents and employees to

“cooperate” (presumably with the City Auditor), It does not provide separate authority to the
City Auditor to actually investigate, a func‘uon ordmanly assumed by a Cxty Auditor,

The Council could accomplish this by adding such authonty to sectlon 39 2, and 1nsertmg
a missing phrase as follows:

The City Auditor shall have access to, and authority to examine any and all
records, documents, systems and files of the City and/or other property of any
City department, office or agency, whether created by the Charter or otberwise. Jt
is the duty of any officer, employee or agent of the City having contro! of such
records to permit access to, and examination thereof, upon the request of the City
Auditor or his or her authorized representative. It is also the duty of any such
officer, employee or agent to fully cooperate with the City Anditor, and to make
full disclosure of all pertinent information. The City Auditor may investigate any
material claim of financial frand. waste or impropriety within anv City |
Department and for that purpose mav summon_any officer. agent or emplovee of
the City, any claimant or other person. and examine him or her upop oath or
affirmation relative thereto.\
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In addltmn the Council may wish to consider deletmg or rewsmg other language in these
sections that is legally irrelevant. For example, proposed section 39.2, related to the City
Auditor, provides at the end of the first paragraph: “Nothing herein prevents the Council or the
Audit Committee from meeting in closed session to discuss matters that are required by law to be
discussed in closed session pursuant to State law.” Presumably this sentence refers to provisions
of the Ralph M. Brown Act. The Act’s provisions have long been held to be matters of statewide.
concern, making them applicable to all City entities that meet the Act’s requirements, regardless
whether it is expressly moorporated by local laws. San Dxego Union v. City Council, 146 Cal.
App. 3d 947, 958 (1983). It is unclear why this provision is moorpora‘:ed into the section that
creates the office of City Auditor. Generally speaking, the Act’s provisions would not apply to
meetings the City Auditor holds. However, they would apply to meetings of the Audit -
Committee, created by Charter section 39.1. Moreover, it is misleading to suggest the Act
requires closed sessions. The Act permits closed sessions under certain limited circumstances.
We recommend deletion of this sentence from proposed section 39.2 before it is subnutted to the

voters

' Sections 39.2 and 111, Iike section 39.1, each also provide: “This section shall not be
subject to the provisions of section 11.1.” The proposed sections do not appear to involve setting

at Tra J.'l,., .
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- section 11.1, We also recommend deletlon of t‘tus sentence from these sections,

8. Beianced Budget

The Committee proposes that Charter section 69 (Fiscal Year and ‘Manager’s Estimate)
be amended to expressly provide the City adopt a balanced budget. 1t defines a balanced budget

_fo_mean “there is available fitnding from all sources sufficient to cover projected expenditures for- — -

said fiscal year.” It adds a new paragraph to section 69, requiring the City Manager to monitor

the budget during the year and to provide the City Council with proposed fevisions to the budget,
setting a 60-day timeline for the City Council to adopt the revisions. It requires the City budget
to be posted in electronic media on the internet. Committee Report, pp. 9, 18-19, 60-61.

We raise the following issues:

» If this proposed change is to be submitted to the voters, this Office recommends it be
submitted as a separate measure for voter determination from any of the other proposed
changes pursuant to the Separate Vote Rule. See City Att’y Report No. 2007-17 (Nov. 2,
2007). The subject matter of this change does not appear “reasonably germane” to other

Committee-pmposed changes.

e The pr0posed language of the full new paragraph in the section is ambiguous and couid
be problematic without clarification. The full new paragraph added to section 69 provides
in part: “No longer than 60 davs from the date of submittal by the City Manager of said
revised budget, the City Council shall adopt the proposed revisions or offer alternative
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revisions to ensure the budeet is balanced.” The word “shall” implies the Council mzst
accept the revisions proposed by the Manager and may only “offer” proposed :
alternatives. It does not expressly provide the City Council with the authority to adopr its
offered alternatives. If the Council wishes to forward this proposal to the voters it may
wish to consider the following corrective language: “. . . the City Council shall adopt the

proposed revisions or é£fer its alternative revisions that-te ensure the budget is balanced.”

e Itis unclear whether the proposed new paragraph was intended to apply to every
proposed modification of the budget, or only to major budget revisions that might impact

a numbcr of depértrnents, such as a mid-year adjustment. Because the section uses words

such as “revisions to the budget” and “revised budgct,” we assume the intent of this new
- paragraph is to encompass significant budget revisions ansmg out of insufficient funding

for the Clty 5 op"ratlons

e The use of the word “budget” in the pfopoSed new p'aragraph also implies the proposcd
revisions would be subject to the “back and forth” provisions of the special veto process
_ descnbcd in Charter sectwn 290(b), for so long as Article XV is effecuve

_ T il n e M o AT oer rw\'n gw !‘f-f"lln‘r'r—Q lhr" t“lJ ot o } = et
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electronically. It is not clear whether revisions to the budget must also be posted
electronically. If desired, the following phrase could be added to the last sentence as
follows: “The City shall post copies of the budget and any revisions on appropriate
electronic media, such as the intemet, to allow the public full access to the document.”

_DUTIES OF ELECTED OFFICIALS

0, Managed Competmon

. Section 117(c) was added to the City Charter by passage of Propesmon Cata 3pccza1
“election in November 2006. It permits the City to contract with independent vendors to provide
certain City services now performed by classified employees, a process called “Managed
Competition.” In October 2006, the Mayor and City Council adopted a resolution of intent that
City services provided by members of the public safety retirement system (police, fire, and
lifeguard) would not be subject to Managed Competition, if Proposition C was passed by the
voters. The resolution directed the City Attorney to. incorporate language providing this
protection in any implementing ordinances should the measure pass. See R-301949 (Oct. 9,
- 2006). After it passed, the Council adopted an implementing ordinance (O-19566, January 9,
2007) providing in part that “Police Officers, Fire Fighters and Lifeguards who participate in the
- Safety Retirement System will not be subject to Managed Conipctiﬁon.”'SDMC §22.3702(b).

The Committee proposes Charter section 117 be amended to add 2 new subsectmn (d)
. that would help ensure services provided by City safety employces are not subject to the
Managed Competition process. The proposed subsection mirrors Municipal Code section
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22.3702 (b) and prov:des “(d) Police officers, ﬁ:eﬁghtcrs and lifeguards who participate in the
Safety Retirement System shall not be subject to Managed Competmon ” Committee Report,

pp. 9, 19-20 and 62-63.
T’he Councﬂ may wish to consider the following:

» The “safety’ employees are currently protected undcr the San Diego Mumc1pa] Code.
. There is no legal need to seek a Charter change. ‘

e The subject of this proposal is unrelated to The sunset of Article XV and may be presented -
' to the voters at any election. However, its subject matter is not “reasonably germane” to
any of the other proposed Committee changes. Accordingly, if presented to the voters, it

must be as a separate proposztlon as required by the Separate Vote rule

o This Office nceds to further review whether fh15 proposal would be subJect to a “meet
© and confer” requirement. :

' .10.‘ Modiﬁca_tiou of Section 40 -

Existing Charter section 40 (City Attorney) sets forth the duties and responsibilities of the
City Attorney. The Committee report proposes that section 40 be completely rewritten. The
arguments made to support the proposal are in the Committee’s report at pages 20-21. A strong
minority of the Committee objected . See, minority report at Appendix 111, pp. 6-7. See also
Committee Report, pp. 9 and 64-69. o

contention is curjous in light of the fact that the section has been in effect for decades w1thout
questions or concerns about the wording. Moreover, the proposed Janguage is ambiguous in
many respects. For example, what precisely are the “matters over which the Charter gives the
'Mayor responsibility,” especially if the Mayor-Council form of government ceases to exist?

‘One of the most serious legal concerns is that the amendment presupposes that Article
XV has been made permanent, by incorporating language implying the Mayor has powers
separate from the City Council, and has veto power over Council actions. For example, the new
subsectlons on “Control of Litigation™ and “Settlement of Litigation” provide the following:

. In the course of litigation, client decisions, including a decision to initiate litigation, shall be
made by the Mayor or the Council in accordance with this section . . .”; “The Mayor shall make
client decisions in litigation involving matters over which the Charter gives the Mayor
responsibility;” “The Mayor and Council shall establish by ordinance & process for the approval
or rejection of settlement involving money damages;” and “The Council shall have the authority -
to approve or reject settlement of litigation that does not involve only the payment or receipt of

7 The vote was 9 in favor and 5 against, with one Committes member absent.
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money, Subject to veto of the Mayor and Council overrzde of the Mayor s veto, as provided
under this Charter.” (emphasis added.) But, the permanency of Articie XV has yet to be decided.
If Article X'V sunsets, these changes would make no legal sense W1th a Mayor acting only as part
of the City Council. . ‘

Finally, this subject is not “reasonably germane” to any of the other proposed Committee
changes. Accordingly, if presented to the voters, it would need to be presented as.a scparate .
proposition as required by the Separate Vate rule. :

11. - 'Salary Setting for Elected Ofﬁcials‘ '

The Charter currcnﬂy prowdes that the salancs for Councilmembers and Mayor be set by
ordinance of the City Council, requiring the Council to vote on its own salaries after
consideration of the recommendation of a 7-member Salary Setting Commission, appointed by
the Civil Service Commission. The ordinance setting Council salaries is expressly made subject
to referendum, Charter §§ 12,1 (Councilmanic Salaries), 24.1 (Mayor’s Salary), and 41.1 (Salary
Setting Commission). The salary of the City Attorney is set by the City Council and made part of
the Appropriation Ordinance. Charter § 40 (City Attorney)

In general, the Committee’s proposal requires the Salary Setting Commission to
recommend to the Mayor and Council the salaries of all City elected officials every two years. It
requires the Council to adopt an ordinance setting those salaries, with such ordinance to be

- subject to referendum and exempt from any Mayoral veto. The amendments to Charter section
~ 41.1 (Salary Setting Commission) are patterned after Article III, section 8 of the California
constitution. Section 41.1 revisions also set minimum eligibility requirements for Commission

— " "members and guidélings_for them to conmder in estabhshmg these salaries. Committee Report — - - . .

pp. 9, 21-22 and 70-73.

If the Counci] desires to submit thesc suggested changes to the voters, the Council may
w15h to consider the following points first.

e The proposed change to section 12.1 contains phrasing that connects it to Article XV,
which may or may not become permanent. The new langunage provides: “The ordinance
adopting the salaries of elécted officials shall be separate from the Citv's Salary
Ordinance and shall not be subject to any veto provision of Article XV,” If the goal is to
exempt this ordinance from a Mayoral veto for the duration of Article XV, it would be
better to delete the phrase “and shall not be subject to any veto provision of Article XV.”
Instead an amendment to Charter section 280 (Approval or Veto of Council Actions by
Mayor) could be included with this series of changes that would provide a new
subsection as follows “(a). . . (6) The ordmance setting the salarjes of elected officials in
accordance with section 12.1.” :
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» The changes suggested in this item are germane to ‘each other but are not reasonably
germane to any of the other proposed measures related to the Mayor-Council form of
government. Thus, they should be submitted to the voters for a separate vote frorn other

suggested measures,
CON CLUSION

The Charter Review Comrmsswn considered a broad range of issues over a relatlvely
short period of time. Many of the recommendations were adopted by the Committee at a single

| meeting and without sufficient public input and scrutiny. We urge the Council niot to do the

same. Charter amendments must not be hastily submitted to the voters. There are many important

1issues facing the City, especially as they relate to the City’s financial structure and oversight.
Important questions have not been fully discussed, such as whether the City Auditor should be
- elected, rather than appointed. There has also been much disagreement over the composition of

the Audit Committee. These are important issues that should be fully vetted so that the best -
proposals can be put to the voters. Further, we note that some of these issues do not require a
Charter amendment and may be addressed through ordinances adopted by the City Council, as
occur.red with the creation of the Audit Committee and clarification of the excmpt;on of safety
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the C1ty proceeds to review these and other proposed Charter amendments.

Respectfully submitted,

el

TR me e o — e e o - MICHAEL J. AGUIRRE - _—
: City Attorney '
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REPORT TO THE COMMITTEE ON RULES, FINANCE

AND D\ITERGOVERNMENTAL RELATIONS

CITY BALLOT MEASURES SUBMITTED TO VOTERS ARE' SUBJ ECT TO THE

- SEPARATE VOTE (SINGLE SUBJECT) RULE

]NTRODUCTION :

“The Sen D1ego City Councﬂ Rules, Open Government, and Intzrgovernmcntal Rclatlons
Committee is scheduled to consider the final report of the 2007 San Diego Charter Review
Comrmttee issued on October 4, 2007 [CRC Report] The replo;_-_lt proposes that the City Council

eubhmit a smeg of nmnﬂnmmre o the "OT“""‘:’ nnﬁna 20 38 ~ CrRC K.gnnrf at & D 'I'he TE'JC.Tt brcnr-ﬂv

separates the changes into three major groups: interim strong mayor and legislative tightening;

. financial reform and the Kroll report; and duties of elected officials. This Ot'ﬁce anticipates the
. Committee and the Council may request advice on whether these measures may be combined in
. a single ballot measure. This Report discusses the requirement that each measure submitted to
* voters address only a single subject so that each subject may be voted on separately.

RS . U ——DISCUSSION- - - — - S

ey

L The Separate Vote and Single Subject Rules.

The separate vote rule is expressed in the last sentence of Article XVTIL, section 1 of the
California constitution, which provides: “Each amendment [to the state constitution] shall be so
prcpared and submitted that it can be voted on s"parately ” Although this provision has existed in
one form or another in the state constitution since 1879,' it was only in 2006 that the California
Supreme Court interpreted its scope and construction. In Californians for an Open Primary v.-
McPherson, 38 Cal. 4th 735 (2006) [McPherson], the court decided the separate vote rule limited
the authority of the state legislature to package disparate proposed constitutional amendments in
a single measure, and that it should be construed consistently with single subject rule, a kindred
provision governing voter-originated constitutional initiatives under Article II, section 8(d) of the

" constitution. Id. at 738.

! The 1879 version provided: “Should more than oﬁe'ameﬁdmcnt be submitted at the same

‘election, they shall be so prepared and distinguished, by numbers or othcmnsc that sach can be

voted on separately ” Id. at 747.
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Both the separate vote rule and the single subject rule serve the same purpose—to bar |
submission of measures that “might cause voter confusion or mi=‘,ht constitute ‘logrolling’- that
is, the practice of combining two or more unrelated provisions in one measure, thereby forcing a
single take-it-or-leave-it vote on matters that properly should be voted upon separately.” Id. at
749 (citations omitted) and 765-766. The goal in classic logroliing is to bundie & provision
attractive to the voters with one that is less attractive, “simply to increase the likelihood that the
proponent’s desired proposal wﬂl be adopted.” Senate of the Stare of Cal. v. Jones 21 Cal. 4th
1142, 1151 (1909)

II. Charter Measures Subrmtted by the Cxty Councll to the Voters Are Subj ect to the ‘
' Separate Vv ote (Smcrle Subject) Rule, :

Courts have not vet determined that the separate vote rule of the California Constitution
is-a matter of statewide concern, applicable to the submission of charter amendments to city
voters by their lcgislative bodies. In San Diego’s case, the wait for such decision is unnecessary
because the Charter requires the City Council fo comply with the separate vote rule in submitting
- charter amendments to the voters.

Charter section 22 3 was adoptea' witn the 1951 City Charier, Ii provides (e Chaitei “be
amended in accordance with the provisions of Section Eight, Article Eleven, of the Constitution
of the State of California, or any amendment thereof or provision substituted therefor in the State
Constitution.” The 1931 version of Article XI, section 8 of the California Constitution,
incorporated by section 223 of the City Charter, permitted city legislative bodies to submit
multiple proposals to amend a City charter that were *. . . to be voted upon by the electors
. separately. .....” Former Cal. Const. Art XI § 8 (Cal.. Stats 1931).2 .

The vu'tually identical language of these provisions indicates the intent to incorporate the
separate vote rule-from the California constitution into the City Charter, making it applicable to
charter amendments submitted by the City Council to the voters. This interpretation is also

“consistent with Charter section 275(b) that requires City ordinances: “. . . shall be confined to
one subject, and the subject or subjects of all ordinances shall be clcarly expressed in the title,”?
and section 27.0503 of the San Diego Municipal Code, requiring the C1ty Councﬂ to “decide by
ordinance the content of the ballot quﬂsuon for each ballot measure.

? The full sentence in former Article XI; section 8 refers both to amendments proposed by the
legislative body and the electors. It provides: “In submitting any such charter or amendment
separate provisions, whether alternative or conflicting, or one included in the other, may be
submitted at the same time o0 be voted on by the electors separately, and, as between those so
related, if more than one receive a maJ ority of votes, the proposruon receiving the larger number
of votes shall control as to all matters in conflict.”

> Superceded Charter section 16 also provides: “All ordinances . . . shall be confined to one
subject, and the subject or subjects of all ordinances shall be clearly expressed in the title.”
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III . The “Reasonably Germane” Test.

The test of whether a particular measure submitted to the voters meets or violates the

_separate vote rule is the same test used to determine a violation of the single subject rule.

MecPherson, 38 Cal. 4th at 763, The court consirues both in an “accommodating and lenient
manner so as not to unduly restrict the Legislature”s or the people’s right to package provisions
in a single bill or initiative,” Id. at 764.

The court has “found the single subj e"t rules to have been satisfied so long as challenged
provisions mest the test of being reasonably germane to a-common theme; purpose, or subject,”
Ibid. The court went on to note that, “[i]n setting forth the ‘reasonably germane’ test, several of .
our prior decisions have stated or repeated language suggesting the standard requires that each of -
a meesure’s parts be reesonably germane fo one anorher as well as reasonably germane z0 a
common theme, purpose, or sub}ect . In applying the reasonably germane test, however, our

decisions uniformly have considered only whether each of the parts of a measure is reasonably

germane to a common theme, purpose, or subject, and have not separately or additionally
required that each part also be reasonably gcrma.nc to one anothﬂr ?/d. at 764 n. 29. (cxtatxons
omitted, emphasis in original.) :

Examples of measures that have and have not met this test include:

e In MbPhersaﬁ, the California Supreme Court held 2 two-part legislhﬁvely sponsored
" measure violated the separate vote rule because each part was not reasonably germane to
the other. McPherson, 38 Cal. 4th at 779. One part of the measure proposed a

. - constitutional amendment to require that a political party’s top vote-getter in g primary

election be permitted-torun-in the following-general-election-The-second-part-proposed-a
constituional amendment to provide a new means for the state to pay bond obligations,
Id. at 739. The scheme was described as “classic logrollir_tg.” McPherson, 38 Cal. 4th at

791 (Moreno, J., concurring).

e The California Supreme Court upheld Proposition 8, known as the Victims’ Bill of
Rights, against a singie-subject challenge. The Court held each of its several facets was
reasonably germane to the general subject of promoting the rights of actual or potential
crime victims. The court also cautioned that initiative proponents did not have a blank
check'to draft measures containing unduly diverse or extensive provisions bearing no
reasonable relationship to each other or 2 general object. Brosnahan v, Brown, 32 Cal. 3d
236, 246-253 (1982).

» " A trailer bill that amended, repealed or added approximately 150 sections to over 20
codes had as its single subject “‘fiscal affairs™ or “statutory adjustments” and was too
broad to comply. Harbor v. Deukmejian, 43 Cal. 3d 1078, 1100-1101 (1987).
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e A proposed initiative to restrict legislative salaries and transfer rezpportionment from the

. Legislature to the Supreme Court could not be upheld under the general subject of voter
involvement or voter approval of political issues. Senate of the State of Cal, 21 Cal. 4th.

at 1162-1163. .

: CONCLUSION

, Our Office will provide advice as to whether any proposed measure might meet the
separate vote test when the Council decides which proposed charter amendments should go to
the voters. This Office recommends the Committee and Council keep in mind the purpose behind
the separate vote rule, namely, to prevent voter confusion and to avoid “logrolling,” when
considering whether certain measures should be considered separately or together by the voters.

JAX :als"
RC-2007-17

Respectfully submitted,

-MICHAEL J. AGUIRRE
City Attorney

?-A.




First Motion

Motion:

1.

3.

4.

6.

7.

8.

Audit Committee - add the word “Public Members
of the Audit Committee are limited to two full
consecutive terms™;

. Section 39.1, Audit Committee - change selection

committee process to: “recommended by a
majority vote of a screening committee composed
of a member of the City Council, the Chief
Financial Officer, The Independent Budget Analyst
and two (2) outside financial experts appointed by
the other three members of the screening

committee and confirmed by the City Council.”

S5-Delete-last-sentence-on-page-8-of 17 referring-to-the

Corrections proposed by City Attorney to Section
69;

At least 2 public member candidates for each
vacancy on the Audit Committee on Page 4 of 17;

Treasurer;

Direct City Attorney to prepare a ballot title and
summarys;

Continue the vote on whether to request that the
City Attorney prepare an Impartial Analysis;

If approved, direct that a fiscal analysis be
provided by the Mayor’s office in consultation with
the IBA.

(passed)



2" Motion

Motion: The Internal City Auditor shall be appointed
by the Audit Committee in consultation with the City
Manager (Mayor) and Confirmed by the City
Council. (failed)

3" Motion
Motion: Continue to February 25, 2008.
(passed)
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Association of Local Government Auditors

February 13, 2008
To the San Diego Union-Tribune Editors,

As representatives of Jocal government auditors internationally, ALGA applauds the
City Council’s steps to increase accountability We concur with their vole to ensure.
that the audit committee is completely independent of the Mayor's management
functions.

We respectfully but strongly disagree with your editorial assertion of February 12‘"
that this action eviscerates’ the independence of the audit committeg: Actually, the.
reverse is the case. This action strengthens the audit committeg’s-independencein_ .
providing oversrght for the Mayor's financial management function, and creates a-
forum For the auaniar to uuj&‘&?u'\’a’\?x}}‘ report Brdings.

Your editorial also suggests that financial markets and federal regulators would
dislike the Council-approved structure, and proposes that the Mayor appoirit the:
majority of the audit committee, including the chair. However, given the importance
of independent corporate governance in the post-Enron, WorldCom, Sarbanes-
Oxley era, we do not agree that investors or regulators would take well to a
structure where the Mayor/CEO was required to appoint the head of the audit

Regarding Auditor appointment, meachanisms under discussion provide
independence by Gavernment Audit Standards, as long as the Auditor and his-staff
are protected from dismissal by or interference from the Mayor. Therefore, we
support those options which provide the necessary independence for the auditors.

Sincerely,

| % %&-—/
Jay Poole,

National Chair, Advocacy:Committee,
Assaciation of Local Government Auditors

mcmburﬁw\'ic{:s'?ﬁ governmentaudisors org
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ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE SUBMITTING TO THE QUALIFIED
VOTERS OF THE CITY OF SAN DIEGO AT THE
MUNICIPAL ELECTION CONSOLIDATED WITH THE
STATEWIDE PRIMARY ELECTION TO BE HELD ON
JUNE 3, 2008, ONE PROPOSITION AMENDING THE CITY
CHARTER BY AMENDING ARTICLE V, SECTIONS 39
AND 45; AMENDING ARTICLE VII, SECTIONS 69 AND
111; AMENDING ARTICLE VIII, SECTION 117;
AMENDING ARTICLE XV, SECTIONS 265, 270 AND 290;
AND ADDING ARTICLE V, SECTIONS 39.1, 39.2 AND
39.3; RELATING TO THE CHIEF FINANCIAI, OFFICER,
CITY TREASURER, INDEPENDENT BUDGET ANALYST,
AUDIT COMMITTEE AND CITY AUDITOR, AND
REQUIRING A BALANCED BUDGET. '

WHEREAS, pursuant to California Constitution, article XI, section 3(b), California
Elections Code section 9255(aj(2}, and San Diego City Charter section 223, the City Council has
authority to place Charter amendments on the ballot to be ¢considered at a Municipa] Election;
and

_ . WHEREAS, by Ordinance No. O- _____, adopted on , 2008, the

203
02/25

Council of the City of San Diego is calling ;':t Municipal Election to be consolidated with the
Statewide Primary Election on June 3, 2008, for the purp0'§,é of submitting to the qualified voters
of the City one or more ballot‘propositions; and

WHEREAS, the City Council desires to submit to the voters at the Municipal Election
one proposition amending the Charter of the City of San D;ego to establish the positions and
duties of Chief Financial Officer, City Auditor, and Independent Budget Analyst; modify the
City Treasurer appointment process; create an Audit Committee; and require the Council to

adopt a balanced budget and ensure a balanced budget by the end of each fiscal year; and

Page 1 of 16
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WHEREAS, the City Council’s proposal, on its own motion, of a charter amendment is
_governed by Céliform'a Constitution, article XI, section 3(b), California Elections Code section
9255(a)(2), and California Go.vemment Code section 34458,. and is not subject to veto by the
Mayor; NOW, THEMFO@,

| BEIT ORDAmED, by the Council of the City of San Diego, as folIows:_

Section 1. That one proposition amending the City Charter by amending Article V,
sections 39 and 45; amending Article VII, sections 69 aﬁd 111; amending Article VIIL, secﬁon
[17; amending Article XV, sectioﬁs 265, 270 and 290; and adding Article V, sections 39.1, 39.2
and 39.3; relating to the Chief Financial Officer, City Treasurer, Indeﬁendent Budget Analyst,
Audit Committee and City Auditor, and requiring a balanced budget, is hereby submitted to the
qualified voters at the Municipal Election to be held on June 3, 2008, wjth the proposition to read

as follows:

PROPOSITION

Section 39: City-Auditer and-ComptrelerChief Financial Officer.
The City-Avditorand-ComptreHerChief Financial Officer shall be eleetedappointed by the City

Manager and confirmed by the City Council for an indefinite term and shall serve until his or her

successor 1s elestedappointed and qualified. The Gi{-y%ﬂé#%ﬁﬂé—Gemp&e{-leFChief Financial -

Officer shall be the chief fiscal officer of the City. He or she shali:exercise supervision over all

accounts, and accounts shall be kept showing the financial transactions of all Departments of the

City upon forms prescribed by himthe Chief Financial Officer and approved by the City Manager

and the Council. Subject to the direction and supervision of the City Manager, the Chief

Financial Officer shall be responsible for the preparation of the City’s annual budeet. He or she
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shall also be responsible for oversight of the City’s financial management, treasury, risk

‘management and debt management functions. He or she shall submit to the City Manager and to

the Council at least monthly a summary statement of revenues and expenses for Fhé preceding
accounting period, detailed as to appropnations and funds in such mariner as to show the exact
ﬁnanciél condition of the City and of each Department, Division and office thereof. No contract,
ag}eement, or other obligation for the expenditure of public funds shall be entered intb by any

officer of the City and no such contract shall be valid unless the Auditor-and-ComptroterChief

Financial Officer shall certify in writing that there has been made an appropriation to cover the

expenditure and that there remains a sufficient balance to meet the demand thereof. He or she

shall perform the duties imposed upon Giy-Auditersand-Comptrelerschief municipal fiscal

officers by the laws of the State of California, and such other duties as may be imposed upon him

or her by ordinances of the Council, but nothing shail prevent the CeunelCity Manager from

transferring to other officers matters in charge of the Eity-Auditor-and-ComptretlerChief

Financial Officer which do not relate directly to the finances of the City. HeThe Chief Financial

Officer shall prepare and submit to the City Manager such information as shall be required by the

City Manager for the preparation of an annual budget. HeThe Chief Financial Officer shall

appoint his or her subordinates subject to the Civil Service provisioné of this Charter. The

authority. power and responsibilities conferred upon the Auditor and Comptroller by this Charter

shall be transferred to, assumed, and carried out by the Chief Financia] Officer.

Section 39.1: Audit Committee

The Audit Committee shall be an independent body consisting of five members. Notwithstanding

any other Charter provision to the contrary, the Audit Committee shall be appointed as provided
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under this section. To ensure its independence. the Audit Commitiee shall be composed of two

members of the City Council and three members of the public. The two Councilmembers shall be

appointed by the Council, one of whom shall serve as Chair of the Audit Committee. The three -

public mémbers of the Audit Committee shall be appointed by the City Council from a pool of at

least two candidates for each vacant position. to be recommended by a majority vote of a

screening committee comprised of a member of the City Council, the Chief Financial Officer. the

Independent Budget Analvst and two outside financial experts appointed by the other three

members of the screening committee and confirmed by the Citv Council. Public members of the

Audit Committee shall possess the independence, experience and technical expertise necessary to

carry out the duties of the Audit Committee. This expertise includes but is not limited to

knowledge of accounting. auditing and financial reporting. The minimum professional standards

for public members shall include at least 10 vyears of experience as a certified public accountant .

or as a certified internal auditor., or 10 vears of other professional financial or legal experience in

audit management. The public members of the Audit Committee shall serve for terms of four

vears and until their successors have been appointed and gualified. Public members of the Audit

Committee are limited to two full consecutive terms, with one term intervening before they

become eligible for reappointment. Notwithstanding anvy other provision of this section,

appointments shall be made so that not more than one term of office shall expire in anv one vear.

The Audit Committee shall have oversight responsibility regarding the Citv’s auditing. intemal

controls and anv other financial or business practices required of this Committee by this Charter.

The Audit Commuttee shall be responsible for directing and reviewing the work of the City

Auditor and the City Auditor shall report directly to the Audit Committee. The Audit Committee
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shall recommend the annual compensation of the City Auditor and annual budeet of the Office of

City Auditor to the Council and shall be responsible for an annual performance review of the

City Auditor. The Audit Committee shall recommend to the Council the retention of the City’s

outside audit firm and, when appropriate, the removal of such firm. The Audit Committee shall

monitor the engagement of the Citv’s outside auditor and resolve all disputes between City

manaeement and the outside auditor with regard to the presentation of the City’s annual financial

reports. All such disputes shall be reported to the Council. The Council mav specify additional

responsibilities and duties of the Audit Committee by ordinance as necessary to carry into effect

the provisions of this section.

Section 39.2: Office of City Auditor

The City Auditor shall be appointed by the Audit Committee and confirmed by the Council. The

City Auditor shall be a certified public accountant or certified internal auditor. The Citv Auditor

shail serve for a term of ten vears. The City Auditor shall report to and be accountable to the

Audit Committee. Upon the recommendation of the Audit Committee. the Citv Auditor may be

removed for cause by a vote of two-thirds of the members of the Council. The City Auditor shall

be the appointing authonty of all City personnel authorized in the department throueh the normal

annual budeet and appropriation process of the City, and subject to the Civil Service provisions

of this Charter.

The City Auditor shall prepare annually an Audit Plan and conduct audits in accordance

therewith and perform such other duties as mav be required by ordinance or as provided by the

Constitution and general laws of the State. The City Auditor shall follow Government Audit
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Standards. The Citv Auditor shall have access to. and authority to examine any and all redords,

documents, systems and files of the City and/or other property of any City department, office or

acency, whether created by the Charter or otherwise. It is the dutv of any officer, emplovee or

agent of the City having control of such records to permit access to, and examination thereof,

upon the request of the City Auditor or his or her authorized representative. It is also the duty of

anv such officer, employee or agent to fully cooperate with the City Auditor, and to make full

disclosure of all pertinent information. The City Auditor may investigate any material claim of

financial fraud, waste or impropriety within any City Department and for that purpose may

summon any officer, agent or emplovee of the City, anv claimant or other person. and examine

him or her upon oath or affirmation relative thereto. All City contracts with consultants. vendors

or agencies will be prepared with an adequate audit clause to allow the Citv Auditor access to the

entity’s records needed to verify compliance with the terms specified in the contract. Results of

all audits and reporis shall be made available to the public in accordance with the requirements

of the California Public Records Act,

Section 39.3. Independent Budget Analvst.

Notwithstanding anv other provision of this Charter, the City Council shall have the right to

establish by ordinance an Office of Independent Budeet Analyst to be managed and controlled

bv the Independent Budeet Analyst. The Office of the Independent Budeet Analyst shall provide

budeetary and policy analvsis for the City Council. The Council shall appoint the Independent

Budget Analyst. who shall serve at the pleasure of the Council and may be removed from office

by the Council at any time. Anv person serving as the Independent Budeet Analvst shall have the

professional qualifications of a college degree in finance. economics, business, or other relevant
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field of study or relevant professional certification. In addition. such appointee shall have

experience in the area of municipal finance or substantially similar equivalent experience. The

Independent Budget Analyst shall be the appointing authority of all City personnel authorized in

the department throueh the normal annual budeet and appropriation process of the City, and

subject to the Civi] Service provisions of this Charter.

Section 45: City Treasurer

The Manager shall appoint athe Treasurer-subjectte-confirmation-by-a-majerity-of-the-members

ofthe Couneil. He or she shall perform duties imposed upon City Treasurers by general law, the
City Charter, or ordinances of the Council. The office of the Treasurer shall consist of the
Treasurer and such subordinate officers and employees as shall be authorized by ordinance.

L4

The Treasurer shall receive, have the custody of, and disburse City moneys upon the warrant or

check-warrant of the Auditor-and-ComptrolterChief Financial Officer under the provisiohs of

section 53911 of the Government Code of the State of California. Igo_r_ghg shall keep such
books and records as are necessary for the recording of all receipts and expenditures, together
.with a record of money in City depositories. Every Department officer, or institution which
receives money directly from the public, shall deposit the same daily with the Treasurer, unless
otherwise authorized by ordinance. The Treasurer shall demand and receive from the County Tax
Collector moneys collected by him or her for use of the City. And it shall be the duty of such

County official to deposit such money monthly with the City Treasurer.
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The Treasurer shall determine pursuant to the general law of the state, the selection of
depositories for City funds. All interest collected on City funds shall be accounted for monthly
by the Treasurer. | |

Whenever any person is indebted to the City in any manner and the means of collection of such
debt is not otherwise provided for by law or prdinance, the Treasurer shall be authorized to
demand and receive the same. When any clatm shall not be collectible by other methods, he or
she shall report the same to the City Manager and the City Attomey for prosecution. When

payment of a claim or any judgment thereon is made, he or she shall receive and receipt therefor

in the name of the City.

The Treasurer shall tssue notices for and collect special assessments previous to certification to
the County Auditor, charges for permits for private use of public streets, and such other
miscellaneous taxes, fees, assessments, licenses and privilege charges as may from time to time

be assigned to him or her. He or she shall maintain a continuous mspection of the records and

accounts of such taxes, licenses and privilege charges in order to effectuate their collection.

The Treasurer shall issue all permits and licenses except departmental permits and licenses
which are by ordinance assigned to the particular Departments. Such permits and licenses shall
be issued either directly by the Treasurer or upon specific authorization of the appropriate

Department as may be required by ordinances, but all revenues derived therefrom shall be

deposited with the Treasurer.
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Section 69: Fiscal Year and Manager’s Estimate.

The fiscal year of the City shall begin with the first day of July and shall end with the next
succeeding 30th day of June. On or before the first meeting in May of each year the Manager
shall prepare and submit to the Council a budget of the expense of conducting the affairs of the
City for the ensuing fiscal year. Depai‘tments not under the Manager shall submit their annoal
budget estimates to the Manager, or to such official as he may designate, and in ésuch form as he

shall require on or before April 1 for transmittal in proper form by the Manager to the Council.

Each fiscal vear, the Manager shall propose and the Council shall adopt a balanced budget. As

used in this Charter. a balanced budget means that there 1s available funding from all sources

sufficient to cover projected expenditures for said fiscal vear. The budget shall include a

summary outline of the fiscal pohicy of the City for the budget year, describing in connection

therewith the important features of the budget plan; a general budget summary setting forth the
aggregate figures of the budget in such manner as to show the balanced relations between the
total propose& expenditures and the total.anticipated income and other means of ﬁ_nancing the
budget for the ensuing year, contrasted with corresponding figures for the current year. The

* . classification of the estimaté shall be as nearly uniform as possible for the main divisions of all

Departments and shall furnish necessary detailed fiscal information.

The Manager shall monitor and report on said budeet throuchout the fiscal vear and, if

subsequent to the adoption of the annual balanced budget the Manavcer determines that there will
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no loneer be sufficient funding from all available sources to cover projected expenditures and

encumbrances, the Manager shall propose revisions to the budeet so that it is balanced. No

Jonger than 60 davs from the date of submittal by the Manager of said revised budget to the

Council, the Council shall adopt the proposed revistons or its altemative revisions to ensure the

budget is balanced. The Managver and Council shall take the necessary steps that ensure a

balanced budeet by the end of each fiscal vear.

The Council shall provide for printing a reasonable number of copies of the estimate thus
prepared, for examination or distribution to citizens at least fifteen days before final passage.
Copies shall also be furnished to the newspapers of the City and to each library thereof which is

open to the public. The City shall post copies of the budget and anv revisions on appropriate

electronic media, such as the Internet, to allow the public full access 1o the document.

‘Section 111: Aundit Of_Accounts of Officers

Each year the Council shal] provide that an audit shall be made of all accounts and books of all
the Departments of the City. Such audit shall be made by independent auditors who are in no
way connected with the City. Upon the death, resignation or removal of any officer of the City,

the City Auditor and-Gemptreler shall cause an audit and investigation of the accounts of such

officer to be made and shall report to the Managerand-the-CouneilAudit Committee. Either the

Audit Committee or the Council erthe-Manager may at any time provide for an independent
examination or audit of the accounts of any or all officers or Departments of the City

government. In case of death, resignation or removal of the City Auditor and-Comptroter, the

Audit CommitteeManager shall cause an audit to be made of his or her accounts. If, as a result of
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any such audit, an officer be found indebted to the City, the City Auditor and-CeomptreHer, or

other person making such audit, shall immediately give notice thereof to the Audit Committee,

the Council, the Manager and the City Attorney, and the latter shall forthwith proceed to collect

-such mdebtedness.

Section 117: Unclassified and Classified Services
Employment in the City shall be divided into the Unclassified and Classified Service.
(a) The Unclassified Service shall include:

[subsections (1) through (6) no change in text]

(7) BudgetChief Financial Officer, Independent Budget Analyst, and City Auditor

[subsections (8) through 10) no change n textj

(11) Industrial- Coordinator All Assistants and deputies to the Independent Budget

Analyst, and all Assistants and deputies to the City Auditor

{subsections (12) through (17) no change to text]

Isubsections (b) and -(c) no change in text]

Section 265: The Mayor
[subsection (a) no change in text]
(b} In addition to exercising the authority, power, and responsibilities formally conferred upon

the City Manager as described in section 260(b), the Mayor shall have the following additional

rights, powers, and duties:

[subsections (1} through (9) no change to text]
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| B @_} Notwithstanding contrary language in Charter sections 30, 39,’57 of 58,
authority to dismiss the-Gity-Audiorand-Centroller, the Chief of Police or the Chief of
the Fire Department, subject only to a right for these city officials to appeal to the City
Council to overturn the Mayor’s decision. Any such appeal must be filed With the City
Clerk within 10 calendar days of receiving.the notice of dismissal or termination from the
Mayor. The City Clerk shall thereafter cause tﬁe appeal to bé docketed at a régu‘la.r open
meeting of the City Council no later than 30 days after the appeal is filed with the Clerk;
23 (11) As provided for in Charter sections 41 and 43, the authority to appoint members
of City boa;'ds, commissions, and committees, subject to Council éonﬁrmation;

(133 (12) Sole authority to appoint City representatives to boards, commissions,
committees and governmental agencies, unless controlling law vests the power 6f

’ appointment with the City Council or a City Official other than the Mayor:;

&4 (13) To cooperate fully with the Council and the Office of Independent Budget
Analyst, including but not limited to, supplying requested information concerning the
budget process and fiscal condition of the City to the Council and the Office of
Independent Budget Analyst; and
53 (14) Topropose a budget to Council and make it available for public review,

" no later than April 15..

[subsections (¢} through (j) no change in text]
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Section 270: The Council

[subsections (a) through (e) no change in text]

{23 (f) No member of the Council shall directly or indirectly by suggestion or otherwise attempt
to influence or coerce the City Manager or other officer appointed or confirmed by the Council
in the making of any appointment to, of removal from, any-City office or employment, or the
purchase of any supplies, or discuss directly or indirectly with any candidate for City Manager
the .matter of appointments to City Offices or employment, or attempt lo exact any promises from
such candidate relative to any such appointments.

1) (g) Except for the purpose of inquiry or communications in furtherance of implementing

policies and decisions approved by resolution or ordinance of the Council, individual members
of Council shall deal with the administrative service for which the Mayor is responsible only
through the Mayor, the City Manager, or the Mayor’s designees.

& (h) Any City official or department head in the administrative service may be summoned ;[0

éppear before the Council or any committee of the Council to provide information or answer any

question.
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Section 290: Council Consideration ofSalary Ordinance.and Budget; Special Veto Power
[subsection (a) no change to text]
(b) Prior to June 15 of each year, the Council shall satisfy its obligations under Charter section
71 by holding 2 minimum of two public hearings to consider the budget submitted by the Mayor.
Prior to the June 15 deadline, and after at least two such public hearings have been held, the
Council shall pass a resolution that either approves the budget as submitted by the Mayor or
modifies the budget in whole or in part. The Council’s modifications may call for adding new
items or for increasing or decreasing any item.
[subsections (1) through (2) no change to text]

[subsection (A) no change to text]

(B) The Council shall thereafter have five business days within which to override

any vetoes or modifications made by the Mayor pursuant to section 290(b)(2)(A).

Any 1tem in the proposed budget that was vetoed or otherwise rﬁddiﬁed by the

Mayor shall remain as vetoed or modified unless overridden by the vote of at least

five members of the Council. In voting to override the actions of the Mayor, the
Council may adopt either an amount it had previously approved or an amount in
between the amount onginally approved by the Council and the amount approved
by the Mayor, subject to the balanced budget requirements set forth in section 7+
69.

[subsection (C} no change to text].

[subsections (¢} through (d) no change in text]

END OF PROPOSITION
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Section 2. The proposition shall be presented and printed upon the baliot and
submitted to the voters in the manner and form set out in Section 3 of this ordinance.
Section 3. On the ballot to be used at this Municipal Election, in addition to any

other matters required by law, there shall be printed substantially the following:

PROPOSITION . AMENDS CITY CHARTER
RELATING TO CHIEF FINANCIAL OFFICER, CITY
AUDITOR, INDEPENDENT BUDGET ANALYST,
TREASURER, AND AUDIT COMMITTEE, AND

YES

REQUIRING A BALANCED BUDGET.

Shall the Charter be amended to establish the positions and dutles
of Chief Financial Officer, City Auditor, and Independent Budget
Analyst; modify the City Treasurer appointment process; create an NO
Audit Committee; and require the Council to adopt a balanced
budget and ensure a balanced budget by the end of each fiscal

year?

Section 4. An appropriate mark placed in the voting square after the word “Yes”

shal| be counted in favor of the adoption of this proposition. An appropriate mark placed
in the voting square after the word “No” shall be counted against the adoption of the
proposition.

Section 5. Passage of this proposition requires the affirmative vote of a majority
of those qualified electors voting on the matter at the Municipal Election.

Section 6. The City Clerk shall cause this ordinance or a digest of this ordinance

to be published once in the official newspaper following this ordinance’s adoption by the

City Council.
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Section 7. Pursuant to San Diego Municipal Code section 27.0402, this measure
will be available for public examination for no fewer than ten calendar days prior to
being submutted for printing in the sample baliot. During the examination period, any
voter registered in the City may seek a writ of mandate or an injunction requiring any or
all of the measure to be amended or deleted. The examination period will end on the day
that 1s 75 days prior to the date set for the election. The Clerk shall post notice of ti]e
specific dates that the examination period will run.

Section 8. f’ursuant to sections 295(b) and 295(d) of the Charter of the City of
San Diego, this ordinance shall take effect on the date of passage by the City Council,
which 1s deemed the date of its final passage.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By _ CBthumns 54@9&&4/

Catherine M \Brad]eyt
Chief Deputy City Attorney

SBS:CMB:als
1/24/08
2/1/08 COR.COPY
~2/4/08 REV.

2//5/08 COR.COPY2
Or.Dept:CityAtty
0-2008-95
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RESOLUTION NUMBER R-

" DATE OF FINAL PASSAGE

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
DIEGO DIRECTING THE CITY ATTORNEY TO PREPARE A
BALLOT TITLE AND SUMMARY; DIRECTING THE MAYOR
TO PREPARE A FISCAL ANALYSIS; CONTINUING THE
DISCUSSION REGARDING AN IMPARTIAL ANALYSIS;
AND ASSIGNING AUTHORSHIP OF THE BALLOT
ARGUMENT; ALL REGARDING THE BALLOT MEASURE

- RELATING TO THE CHIEF FINANCIAL OFFICER, CITY
TREASURER, INDEPENDENT BUDGET ANALYST, AUDIT
COMMITTEE AND CITY AUDITOR AND REQUIRING A
BALANCED BUDGET.

WHEREAS, San Diego Municipal Code section 27.0504 allows the City Council to
direct the City Atto.rney to prepare a ballot title and summary of any proposed ballot measure;
and |

WHEREAS, San Diego Municipal Code section 27.0505 allows the City Council to
direct the City Attorney to prepare an impartial apalysis of any proposed ballot measure; and

WHEREAS, San Diego Municipal Code section 27.0506 allows the City Council to

direct the City Manager (Mayor under the current Council-Mayor form of govémment) to
prepare a fiscal impact analysis of any proposed legislative act; and

WHEREAS, San Diego Municipal Code section 27.0513 allows the City Couneil to
. assign authorship and signing of the ballot argument to itself, individual Councilmembers, and
the Mayor; and

WHEREAS, at a meeting held on . 2008, the City Council adopted

Ordinance No. O- (N .S.), to place on the June 3, 2008 ballot the ballot measure to

amend the City Charter to establish the positions and duties of Chief Financial Officer, City

Auditor and Independent Budget Analyst; modify the City Treasurer appointment process; create
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an Audit Committee; and require the Council to adopt a balanced budget and ensure a balanced
budget by .t}.1e'énd. of each fiscal year; and

WHEREAS, the City Council’s proposal, on its own motion, of a charter amendment is
governed by Califoﬁﬁa Constitution, article X[, section é(’b), California Elections Code section
92355(a)(2), and California Government Code section 34438, and is not subject to veto by the
Mayor; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, as follows:

1. That the City Attorney 1s directed to prepafe a ballot title and summary of the
proposed ballot measure for inclusion in the‘\'foter pamphlet and to deliver the ballot title and
summary to the Office of the City Clerk, Elections Section, no .1ater than March 17, 2008.

2. That the City Council will consider at its meeting of February 25, 2608, the issue
of whether to include in the voter pamphlet an impartial analysis of the proposed ballot measure
drafied by the City Attorney.

3. That the Mayor is directed to prepare a fiscal impact analysis of the proposed

ballot Tieasure for inclusion in the voter pamphilet and 16 deliver said analysis to the Office of the™
City Clerk, Elections Section, no later than March 17, 2008.

4, That ' is authorized to sign and file a written argument

~ in support of the ballot measure for inclusion in the voter pamphiet and to deliver said argument
to the Office of the City Clerk, Elections Section, no later than March 17, 2008.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

sy LA »szwzé

Sharon B. Spivak
Deputy City Attorney

-PAGE 2 OF 3-



(R-2008-627)
(COR. COPY) -

CMB:SBS:als
01/29/08

02/06/08 COR. COPY
Or.Dept:CityAtty
R-2008-627

-PAGE 3 OF 3-






